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Dear Ms Dorich

On Scpiember 3, 2003, Dave Baker, Vice President for Law and Public Policy of
FarthLink. Inc . and the undersigncd met with Commissioner Michael Copps and Jennifer
Rascnwotcel. Legal Advisor to Commussioner Copps, and, separately, met with Commissioner
Kathleen Abernathy and Matthew Bnill, Scmor Legal Advisor to Commussioner Abernathy, to

discuss the above-referenced proccedings

During these meetings, LarthlLmk discussed 1ts posiion desenibed in documents
previously filed in the above-teferenced dockets  EarthLink described 1ts experience as a major
mdependent Tniernet service proyider (ISP) delivering broadband high speed Internet access to
approsimately one nmullion consumers in the U S . the majonty of which are served using DSL
Demonstiating the importance of customer choice n DSL-based [SPs, EarthLink explained that
it gust won the ) D Power and Associates Award for Highest Customer Satisfaction Among
High-Speed Internet Service Proy iders for the second year ina row A copy of the EarthLink
nicss relcase 1s attached herclo and was provided to the Commmssioners and to Ms Rosenworcel.
Farthlimk also eaplamed how mdependent 1SPs add value 1o consumers” online expericnce by

otfering umque products and services such as EarthLink's spamBlocker

Earthl ink cmphasized that JISPs rely on nondiscrimimatory access to Bell Operating
Company (BOC) nctworks and that st s crincal for ISP competiion to retain such principles. An
FCC deaision that does not uphold nondiscnimmation would impede investment i broadband
ISP and applications. which would be contrary 1o the continued deployment, adoption and quahty
of brosdbund Intemel services
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Durninig the mecung with Commussioner Copps and Ms. Rosenworcel, EarthLink
discussed that BOC DSL services have been classified as Title 1 *“lelecommunications services”
i FCC precedent and that this continues 10 be the appropriate classification under a NARUC [
analysis  FarthLink discusscd that i1 and other companies are working on powerline
communications as an alteratiy ¢ means of access, but it is not yet a viable market reality.
EarthlLink also discussed and provided a copy of the attached proposed ISP access rule of
TatthLink. MCT, and AOL Time Warner (filed in the above-referenced dockets on May 1, 2003),
which 1s consistent with the FCCs December 2002 SBC-ASI Forbearance Order. EarthLink
discussed the complex 1ssues of cost alfocution and enforcement that would arise with a shift of
BOC advanced services from Tile 1110 Title T authonty  EarthLink urged that the cost allocation
issues must be resolhved 10 avord serious cross subsidy of BOC unregulated interstate services by
consumers of regulated services. and that the Comnussion should resolve the 1ssue in a further
notice before regulatory classification 1ssues are resolved. Further, EarthLink noted that 1t 1s
untested whether the FCC could provide effective enforcement of potential Title T ISP safeguards
using 1ts Section 208 authority, which attaches only to Title I common carriers With Ms.
Rosenworcel, EarthLLink discussed the data m the record on consumers with access to both cable
and DSL, noted that roughly onc-third of consumers have access, 1f at all. 1o one broadband
platform, and that even a duopoly of providers does not make a competitive market, especially
aiven the impediments of consumer switches from one platform to another.

In addition, duning the meetiimg with Commussioner Abemathy and Mr. Bnll, EarthLink
discussed the importance of ISP compctition for the development of broadband applications,
cspectally those competitive with the BOC’s own services, irrespective of whether consumers
have end uscr access 10 web sites  EarthLink discussed that a fransition without Title II
nondiscrimmation would jeopardize the competinve ISP market and add legal uncertainty for ISP
sm estment 1n broadband services and apphcations  Further, EarthLink argued that BOCs can
arrange private contracts with 1SPs today for nonregulated services and use tanffed services as
ynputs, and that the EarthLink-BellSouth RBAN negotiation was not impeded or delayed by
rceulatory issues  FarthLink also explamed that BOC assertions that the Computer Inquiry rules
are techncally infeasible appear to be due 1o the BOCs’ failure to use the cfficiencies of
mtcerated offerings penmitted under Compurer 111, the BOCs offer no reasonable solution to this
issue but, instead, wrongly mnsist on a total elimmation of the Computer Ingquiry framework.
EarthLink also provided a copy of the attached coalinon letter, separately filed on September 31
uraing continued application of the Tule Tl principles n these proceedings 1o sustain ISP access.

Pursuant to the Comnussion’s Rules, cight copies of this Jetter/memoranduin are being
provided to you for inclusion in the public record in each of the above-captioned proceedmes
Sheuld vou have any questions, please contact me.

Sincerely,

o

'/Zz/f/ .
Mark 7 OCormor

Counsei for EarthLink, Inc
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Commussioner Michael Cepps
Commussioner Kathleen Abernathy
Jessica Rosenworcel, Esq

Matthew Bnll, Esq

Qualex



FORIMMEDIATE RELLEASE

David Blumenthal

Earthlink

404.748-7316
Blumenthald{gtcorp earthhink net

EARTHLINK HIGH SPEED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMER SATISFACTION BY J.D. POWER AND
ASSOCIATES |

Farthl snk Garners Top Ulonors for Second Consecutive Year

ATLANTA, Aug 5,2003 — Furthlunk (NASDAQ ELNK), one of the nation’s leading
Tnternet service providets, today announced thataits high-speed Internet service has been
tecognized by J D Power and Associates in its 2003 Internec Service Provider Residential
Customer Sausfacoon S ud_\\\J with the hughest tanking 10 customer sansfaction for the
sccond year mn a row

“1D Power and Vssoaates sers the standard for excellence and achievement, and
bemg singled our for ov arall customer <atisfaction for the second ycar i a row remnforces
our commtment to provide the best Internet experience to FarthLink subscribers,” said
Katen Gough, execum ¢ vice president of marketing for EarthLink  “This honor will help to
further differentiate ow Ingh-speed service, which conunues to play a prominent role m
I-arthlank’s overall growth suaregy

Consamers parnapatng n the |D Power and Assocates Internet Service Provider
Resdenual Customer Satsfacnon Study™ 1ated both natonal and regional ISPs on seven
different factors that comprise the overall castomer sansfaction index EarthTank’s top
posirion among broadband providers results from recerving the highest scores i the
mndustry for customer sewyice. e-matl seivices, cost of service, nlling, image, and offerings
and promonons

A« part of Fathl mk’s commnment to customer sausfaction. the company 1s
aggressnelv rolling out new products and services to further extend 1ts value pLoposinon.
[hese featnes. avadable 1o all arthLink High Speed subscnbers include spamBlocker,
which cimunates vireually 100 pacent of all junk e-mail messages, and Pop-up Blocker ™,

which helps block annoving pop-up ads



About EarthLink High Speed Internet

W irh mote than 993,000 high-speed subscubers, EarthInk 1s one of the counury’s leading
broadhand Tnernct senvice providers Farthlnk s the only 1SP to offet high-speed Interner
access nationally dirough all three major broadband rechnologies cable, DSL and two-way
carcllire Ranging in price from just $39 95 - $49 95 per month, Farthlink offers a
hroadband apuon for ev ey budger and need. For more informanon about this or other
athlank bigh-speed products, please call 877-657-6895 or visit

hitp__ www cal ik ner home/oadband

Hloadguancred in Wostlake Village Calif, ] T Power and Assocrates 15 an 150 2001 -regstered global
marheung informanon services fum operavng i key business sectors including marhet research, forecasung,
coreulung, tanmg and customer sansfachon The firm’s qualiny and sansfachon measurements are based on

Abour ] D_Power and Assodtates

1eepanses from milbons of contumers annually

About FanhLink
| arthlink 1e the Intciner service provider (J81%) solution for an impauent world Headquarrered in Adanta,

I_othlank has cained a patonal iepuration for ourstanding customer service, 1rs suite of onhne products and
worees, and 18 ranked Fighest in Customer San<fachon Among FHigh-Speed 15Ps, according to ] D Power and
Aeeoaates Fathl ik nied for the highest score among high-speed providers in the 2002 srdy

Sonvmp approsimarcly five nuthon subsuibers, EarthLink offers what evenv user should expect from their
Lrcner cspenence igh-qualin conneemahy, nurumal drep-offs and 1SP-generated 1ntrusions, and
custonmuzable fcatmes Whethor it s dial up, high speed, Web hosnng, or witcless Internet sexvice, Earthlank
provides the tools that best let mdiaduals use and enjoy the Internet on their own teims Learn more about
FarthLimk by calling (300) EARTIHILIN K visung EarthLink’s Web site atwaw cauthhnk net

#AH
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f3) Access 1o New Treamnvmission Services and Capabilines

(A) A ISP may request im writing that a BOC provide access 10 new network
tramsoussion services and capabilities on just, reasonable and
nondiscrininatory rafes, terms, and conditions

(B) Where the ISP inahes such a reasonable request, the BOC shall offer such
access within 90 davs, unless the Commission extends such time where the
BOC, upon petition, demonstrates good cause

(C) The BOC shall have 15 days to 1espond in wrinng to ithe requesting ISP, and

such response shall describe either
(1) how the BOC will offer the requested access within 90

days of the request, or
(11) the specific basis for the BOC's position that the requested
access 18 not technrcally feasible or economically

reasonable

(4) Defiminions For purposes of this subsection (c)

“Transnussion senvices and capabihiies ™ shall include, without limitanion, the BOC's
transmission or telecommnuiicanons components or lines, swifching and routing
components, ordering and operations support systems (“OS8S”), signaling, and other

netsork functions or features
“High-speed nenwork " means a network offermg transmission rates of more than 200

Kbps i at least one direcrion

Proposced New Rule For Enforcement of ISP Access §1 737

§1 737 ISP Complamis Regarding Rule Section 64 702(c)
(a) Where a complaint alleges aviolation of FCC Rule Secrion 64 702(c), the following

addinonal procedures shall also apply

(1) Inus Answer, the Defendant shall state clearly and precisely all information
01 1ty possession, ncluding data comprlations (e g , records of OSS configurations,
ordermg processes. data on specific orders or maintenance records, eic.), and produce
and serve on Complamant and the FCC all such mformation, including copies of all
contracts or arn angements for high-speed nerw ork transmus sion services and capabilities,
that men be relevant 1o the alfeged violation of FCC Rule § 64 702(c)

(2} If ihe BOC has not mamiained records or other data for the Bureau to
resohve fully the alleged violation of FCC Rule § 64 702(c) or if 11 otherwise fails to
produce such data it its Answer, then there shall be a rebuttable presumption in the case
that the Complamant has established the alleged violanon of FCC Rule § 64 702(c)
Complamant may request by motion filed within 10 days after the BOC's Answer an
order that such a rebiiftable presumption exists in the case, rhe Bureau shall issue an
order granting or demy g such monon within 10 days after the nme for filing of the
BOC « opposition io the complainant’s motion

ExPARTE PRESENTATION OF EARTHLINK MCOT aND AOQL TIME WARNER INC PAGE 2
CCDOCKET NOS (02-33 9520 98-10
APRIL 30 2005



(b) After the 15-day 1 csponse period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complamt wih the FCC concermng the BOC's compliance with 1ts “new service”’
vbligations

(c) Exceptif a complamnt alleging a violation of FCC Rule § 64.702(c) 1s accepted for
handling on the Accelerated Docket, the Commussion shall 1ssue a written order resolving
any complamnt alfeging a violanon of FCC Rule § 64.702(c) withun 180 calendar days from

when such complamt s accepted for filing

EAPLANATION

This rule 15 proposed te sticamline regulation of the former Bell Operating Companies’
("BOCs™™) wircline broadband scivices under Title 11 of the Commumications Act consistent
with the public intetest The proposed rule presents a sigmificant streamlining of the various and
sometimes overlapping Tule 11 Companeer Jiguiry obhigations for broadband (advancéd and/or
high-speed) services that currently apply to the BOCs, including all affihated BOC providers of
telecommunications  The proposal supplants the current Computer Inguiry obligations for BOC
wireline bioadband services, set forth in myriad FCC orders and precedent, with a set of Title II
rules that arc deregulatory. simple. flearble and cnfqrccable and that establish clear access for
mformation scrvice providers (“1SPs™) 1o BOC advanced services and networks to enable ISPs to
provide a diversity of competitive information services to the public Further, to assure
enforcement of these sucamhined access obligations, the proposal includes new procedures, 1 a
new FCC Rule Section 1 737 desenbed below. for handling ISP formal complaints against
BOCs Under the proposed streamlined Title IT rules, 1SP access to the wireline broadband
nansmission components of the BOC networks would provide the essential framework for a
vibrant mformation services market that widl, m turn, Tead 1o a number of proven consumer

henefits, including robust price and service competiiton among BOC-affiliated and unaffihated

[SPs. aeatmg mnosation, diversity and demand for broadband services

LA PARTE PRISLNTATION OF EARTHLINK MCT anp AQD TiMr WARNER INC PAGE 3
CCDOCKLT NOS 62-33 95-20,98-10
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Under this approach. the Commission could ¢chiminate for wirchine broadband services
cutrent FCC rule sectiens 64 702(¢) and (d) and the particular icquirements set forth in the
Compuier Inguary precedent, and adopt mstead a simphified FCC rule scction 64 702 (¢)(1)-(4),
setting forth BOC Titde 11 obligatiens in a simple, comprchensible and sticamlined manner.
Mare speaifically, the proposed rales would elimimate for wireline broadband services a variety
ot specific Compurer HIand Compurer [T obligations, stated in various FCC orders, including
cettam Comparably Efficient Interconnection (“CEI”) obligations, such as the nine CEI
parameters. Open Network Architecture ("ONA™) unbundhing obligations; CEI procedural
oblhigatons. such as CET plun muintenance, reporting, and web-posting, ONA plan maintenance
and prior FCC approval for ONA plan changes, reporting/filing obligations such as the Annual
ONA Report. Sermui-Annual ONA Report, Quarterly Nondisecnimination Report, and Annual
Officer Alfidavit, obhzauons o tautf the Computer I basic service elements (*BSEs™) and

basic service access artangements ("BSAs™), and the current rule section 64.702(c) regarding a

Comipter I scpatate subsidiary

1. NEW SECTION 64.702 (C)
Proposed Title 1T ISP Access Rule: New Section 64.702(¢) (1)

$ 64 702(c) Lach Bell Operating Company (mcluding any affiliate)(heremafter "BOC "} shall
provide access 10 1s hgh-speed nerwork 10 enhanced and mformation service providers

(ISP ) i the follovwing manner

(1) Access 1o Transnission Services and Capabilities Each BOC shall offer to all

ISPs, whether affihated or unaffihated, all of 1s mgh-speed network ransmission services and
capabiines on just, 1easonable and nondiscrimnatory rates, terms, and conditions. Such
offermngs shall be separate from any other BOC services, including enhanced or information

SCPTTCES
Explanation of § 64.702(c)(1):

The proposed Tatle [ rule 1s intended to take a broad and “bright-line™ approach for all

ISPs to have aceess to the same functionalities of the BOC wielme broadband nctworks,

FAPART PRESENTATION OF EAR1TIILINK MCT AND AQL TiME WARNER INC PAGE 4
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including installation and mamtenance of such functionality, whether used by unaffiliated or
affiliated 1SPs The icleyant defimmons m new § 64 702(c)(4) make clear that associated
functious for ordering. 1epaiing and/or signaling continue to be a key componcnt for
competition among 1SPs and for 1apid deployment to the publhe, and thus the proposed rule
cnsures openness of the BOC network. as well as associated functions, systems and databases.

Building on the core Title 11 obhgations of Sections 201{b) and 202(a) of the
Commumcanions Act barring discriminatory and unicasonable practices, this rule would ensure
that the BOCs provide 1SPs with access that 1s not only reasonable, but that is also equal and
nondiscimimatory with the ucatment and access the BOC provides to 1ts own 1SP operations and
to other 1SPs for broadband services  Thus. for example, 1f a BOC-affihated or preferred ISP has
access 1o clectronie OSS, databases or other systems, then the BOC must ensure that competing
ISPs have substantally equivalent access  Further, consistent with nondiscnimmation, if BOCs
collocate nformation service equipment of affihated or preferred ISPs, the BOCs would impute
reasenable transport costs 1 a manner sinilar to mimumization of transport preccdent In
gencal, the FCC's Title 11 precedent, mcluding information services precedent, would inform
the Commission’s imterpretation and enforcement of the new rule In this way, all ISPs will have
max imum opportumty to compete and maximum ncentive to ereate high quality, low price and
valuable services for consumers

As the BOCs mitroduce new broadband scrvices, they must also reasonably offcr access
to competmg 1SPs and continue to offer services relied upon by 1SPs and their customers  1SPs,
for cvample. have deployed substannal bigh-specd information services to the public relying

upon & dedicated and 1eliable connection for the customer, and 1t would be unreasonable, und a

rufe violanon. for the BOC 10 discontinue or degrade such services

LY PARTI PRISINTATION O EARTHLINK MCT ani) AOL TIME WARNER INC PAGL 5
CODockrT Nos 02-33,.65-20, 98-10
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Proposed Transparency Requirement: New Section 64.702 (¢) (2)

(2) Transparency
(A) Wriih rexpect 1o the rates, terms and conditions of the network ransmission

services and capabilines used by or made available 1o any ISP, each BOC

shall
(1) File an mterstate tariff with the Comniission describing
such rates, terms, and condions, or
(11) Post on tts publicly available Internet website, in an

accesstble and easy to understand format, current and
specific information describing such raies, terms and
conditions,

(B) If a BOC cniters mto an imdividual contract with an ISP for ligh-speed
neiwork 1armsnussion services and capabilities, then the BOC shall tariff or
post on s publicly available Internet websute, in an uccessible and easy 1o
wndersiand format, the followmg information.

(1) the term (ncluding renewal option) of the contract;

{11) a description of the high-speed nerwork transmission
services and capabilities provided under contract;

(i) muumum volume comnuiments and price for each of the
high-speed network transnuission services and capabilities,
as well as volume discounts, and

(nv)  all other classifications, terms or practices affecting the
contract vate

(C) Each BOC shall provide advance written notice to all purchasmg ISPs,
mcluding notice by email, of any changes to the rates, terms, and conditions
of amy of the BOC’s high-speed network transmission services and
capabilines I the event the BOC seeks to discontinue any service or
capabrliny used by an ISP, such written notice shall be not less than 120 days
prior to the proposed discontinuance

Exsplanation of § 64.702(c)(2):
This subsection of the proposed rule would strcamhine for wireline broadband services the

Compurer 11 and Computer 1if requuements that BOCs taniff (with the Commission and/or state
regulatory agencies) the clements of the broadband services and instead proposes an alternative
approach 1o transparency Al the same tme, BOCs would sull be required to provide service to
ISPs. mcluding aflihated 1SPs. on 1ates, terms and conditions that are (ransparent and publicly

avanlable for all ISP customers and compentors, This rule does not restrict the BOC’s ability to

Ex PariL PristNTATIONOF EARTHLINK MCIavD AOL TiME WaRNIR INC PAGE 6
CCDOCKET NOS 02-33 95-20.98-10
APRIL 30 2003



¢stablish broadband rates or terms that are novel or tailored to the nceds of specific classes of [SP
customers, such as low-volume o1 high-volume arrungements.

Under the proposal, the BOC may ¢hoose whether 1o use existing FCC tanffing processes
for BOC wireline broadband services or 1o web post rates, terms, and conditions, snmilar‘to the
way that FCC rules 1equire nondommant mierexchange carriers to webpost their rates, terms and
conditions See 47 CF R § 42 10 The rule also makes clear 1n subscction 64.702(c)(2)(B) that
m the event the BOC enters nto an individual case basis contract with any ISP for high-speed
network transnmussion scrvices and capabilities, 1t must continue to make public the basic
parameters of such contract. consistent with sequirements governing contract tariffs today. See
47CF R §61 55(c) The requuement of prior notice m subsection 64 702(c)(2) to existing ISP
customcers will ensurce that 1SPs are provided advance information should the BOC mtend to
make changes (o the services upon which the 1SPs and their customers rely. In addition, given
that 1SPs have deployed sigmificant ngh-speed information services to the public relying upon
BOC seivices and capabilities. this rule would require 120 days notice for discontinuance, to

allow the ISP to ttansition 1cesonably 10 a new scrvice or to request continuation of the service

pursuant to subsection 64 702(c)(3)

By uts operation, the rule would requne the BOC to meet all of 11s safeguard obligations;
m the case of a rule violation. the Comnussion would have authonty to order any equitable or
compensatory relief. as it deems appropriate to remedy the matter

Proposed New Capabilities Requirement: New Section 64.702(¢) (3)

(3 deeens 1o New Trenwsmivion Services and Capabilities

(A) An ISP may request m wrining that a BOC provide access to new network
iransmission services and capabiiiies on just, reasonable and
nondiscraminatory rates, rerms, and conditions

FAPARTE PRESENTATION OF FARTHLINK MCT AasD AOL TIME WARNLR INC PAGE 7
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(B) Where the ISP mukes such a reasonable request, the BOC shall offer such
access witlun 90 davs, unless the Commission extends such nime where the
BOC, upon petition, demonsirates good cause

(C) The BOC shall have 15 days 10 respond in wrinug 1o the requesting ISP, and
such respanse shall describe etther

(1) liow the BOC will offer the requested access within 90 days of the
request, or

(11} the specific hasis for the BOC's position that the requested access
15 not rechnically feasible or economically reasonable

Explanation of § 64.702(c){(3):

To promote full and tobust wncline broadband information services competition, with 1ts
proven and clear consumer welfare benefits, the proposed rule ensures thal as new services,
capabilitics and functionahtics emerge. conststent with the evolution of technology and network
design, ISPs have conunuing aceess so that they can provide innovative broadband information
services to therr customers The rule would also enable ISPs to continue using services that the
BOCs may seck to discontinue for their own ISPs by requesting such access as a *new™ service
Oncce the BOC provides a seivice pursuant to this subsection, that service would be offered
pursuant to the terms of subscctions 64 ’702(0)(1) and (2), requiting just, reasonable and
nondiscymminatory tafes, terms and canditions and transparency, to allow all ISPs to avail
themescelves of the ofTening

The proposed rule would chimmate for wireline broadband services the sometimes
complex and cumbersome ONA process. which includes ONA plans, ONA plan amendments,
the Annual and Senm- Annual ONA Report. and simmilar specific requirements that are related to
these obligations  The proposed rule would also climinate for wicline broadband services ONA
reporting and other ONA safcguards and, mstead. require a sumple process for Service requests,

with markceiplace ncgonations and enforecable ISP rights of access

X PART] PRESENTATION OF TARTHLINK MCT and AOL TiME WARNER INC PAGF R
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The abihity of unaffiliated I1SPs to inttoduce new information services depends on their
ability 1o obtain access anangements that are otherwisc not i use specifically by the BOC ISP
While this was a cential tenet of the ONA proccss, the proposed rule greatly simplifies for
wiehine broadband <ervices the former process and regulatory framework 7Third Compulter
Juguiry, Report and Ovder, 104 F C C 2d 958, 1064-66 (1986) Thus, ONA pIElI:lS, amendments,
reporting and record kecpmg are not the focus of the new approach. If an ISP makes a legitimate
request for a new wieline broadband ~cryvice or capability, however, then it 1s vitally important
for the BOC to offcr such access in an expeditious manner, since othcrwise new broaldband
imformation services will not reach the matket and, equally important, the BOC ISP could
strategically limat or delay 1ts usc of scrvices or capabilities to prevent competitive new
bioadband scrvices from reaching consumers  Under this rule, the BOC would be required to
respond to ISP requests Tor new wiehne broadband service transimission services and
capabilitics with 1easonable rates and fetms of service . The rnight to request and, 1f necessary,
follow up with an enforcement action would establish a minimum of regulation and an

enforccable rnight for the mtioduction of ereative new information services to the American

public

Proposed Definitions: New Scetion 64.702(c) (4}

(4) Defimnons or purposes of this subsection (c)

“Transmrssion services and capabilines” shall include, without imitation, the BOC's
transmission or ielecommunications components or limes, switching and routing components,
ordermg and operations support sysiems (" OSS”), signahng, and other nerwork functions or
featnres

“High-speed netvork”
Kbps v at least one direction

Faplanation of § 64.702(¢)(4):

The defimiions of the proposed rile are designed to encompass for wireline broadband

means a network offermg transmission rates of more than 200

offermgs the type of funcnonalities. services and capabilines referenced throughout the
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Computer Inguiry procecdings. includimg funchionality necessary for 1SPs to provide broadband-
based seiviees to consumers such as OSS and similar capabilities The defimtions are prenused
on the pnneple that access 1s only viable 1f 1t can be used efficiently . The definition of “high-
speed network™ tracks the defimtion previously adopted by the FCC See Inquiry Concerning
the Deployment of tevanced Telecommunications Capabilities, Third Report, 17 FCC Red
28449 7 (2002) (As 1t has done in prior 1¢ports on advanced services, FCC adopts “the term
hgh-speed’ to deseribe services with over 200 kpbs capability in at [cast one direction™).

{I. NEW SECTION 1.737 — ENFORCEMENT

Proposed New Rule For Enforcement of ISP Access Rule — § 1.737

§1 737 ISP Complaints Regarding Rule Section 64 702(c)
(a) Where a complunt alleges a violation of FCC Rule Section 64 702(c), the following
addinonal procedures shall also apply
(1) Inus Answer, the Defendant shall state clearly and precisely all
information i its possession, ticludimg data compilations (mcluding records of 0SS
configurations, order processes, daia on specific vrders or mamtenance records, high-
speed network transmission services and capabilities deployment, etc ), and produce and
serve on Complamant and the FCC all such mformation, mmcludmg copies of all
contracts or arrangemenis for high-speed netn ork fransmission services and capabilities,
that mav be relevant 1o the alleged violation of FCC Rule § 64 702(c).

(2) If the BOC has not mamtamed records or other data for the Bureau to
resolve fully the alleged violation of FCC Rule § 64 702(c) or if 1t otherwise fails to
produce such data m ity Answer, then there shall be a rebuttable presumption in the case
that the Complamnant has estabhshed the alleged violation of FCC Rule § 64 702(c).
Complainant may request by monion filed within 10 days after the BOC's Answer an
order that such a rebuttable piesumpiion exists in the case, the Bureau shall issue an
order granting or denying such motion withun 1) days after the tme for filing of the
BOC's opposinon to the complamant s motion

(b} After the 15-day response period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complaint with the FCC concernmg the BOC's comphance with its “new service”

obhigations

(c) Facept if a complamt alleging a violanion of FCC Rule § 64.702(c) 15 accepled for
handling on the Accelerated Docher, the Commassion shall 1ysue a writen order resolving any
complaint alleging aviotanon of TCC Rule § 64 702(c) withm 180 calendar days from when
sl complaint s aceepted for filing
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Eaplanation of § 1,737:

The proposed rule would facilinate sigmficant streamliming of the varnious Title 1T

Computer 11 and Compuier 111 obligauens, as explamed above, by providing 1SPs with effective
enforcement i complint actions when sigmficant BOC misconduct has occurred. As a Title I1-
based rule, Secnon 208 and exisung FCC and judicial precedent would remain relevant to
deternmine what 18 just, reasonable and o1 nondiscriminatory ulndcr the Commumcations Act.
The proposcd rule 1eflects the fact that due 1o ISP rehance upon the BOCs, the BOC
controls much of the information 1clevant to a fuir and accurate determination of whether a rule
vielation has occurnied  1s the BOC that controls the OSS systems, mainicnance recérds,
configurations of systems, and access 1o the transmission components and capabilities, as well as
the abihity to modify those thimgs for its benefit Typically, the ISP does not have access to this
mformation, cspecially i cases where diseriminatory practices are alleged  To address this
disparity, vanous Computer Inguin obhigatons imposed several reporting and certification
obligations to enswie nondisctimimation and transparency by the BOC  The proposed
deregulatory approach, however. ehiminates for wirchne broadband services BOC reporting and
sumlar obligations  Instead, to ensuie the eifecuve admimistration of justice, the protection of the
public micrest. and to avoid the potental for pre-hingation evidence destruction, the BOC is held
1esponsible Tor producing all necessary information 1o resofve any complaints that may anse. If
the BOC cannot do so or has chosen record maintenance or retention systems that are iadequate
for the Comnuission to resohve the dispute, then the buiden is placed properly on the BOC to
demonstiate that no rule violaton has occurred  This Tomuted shift of burden 1s consistent with
FCC und judicial precedent in cases where the defendant has failed 10 produce evidence within

s exclusive access or control that 1s necessary for adjudication of the dispute FCC rules and
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precedent are wholly consistent with this approach C7 47 CF R § 64.1150(d). See also, In the
Maier of WorldCom, Inc . Order. DA 02-2569 (rel Oct 8, 2002), /n the Matter of
Implemeniation of the Teleconmnumcanons Act of 1996, Amendment of Rules Governing
Procedures 10 Be Followed When Formal Complainis Are Filed Against Common Carriers,

Reportand Order, 12 FCC Red 22497, 278 (1997). In re Complamt of L Douglas Wilder and

Marshall Coleman Agamst Station WRIC-TV Petersburg, Virgima. Further Discovery Order, 12

FCC Red 4111.%27 (1997) Indced. Part 42 of the Commission’s rules requining carriers to
retam certan records. 47 CF R §42 1 et seq., “was cstablished to ensurc the availability of
carrier records needed by this Commission to meet its regulatory obhgauons.” [n the Matter of

Revision of Part 42. Report and Order, 60 R R 2d (P&F) 1529, 9 2 (1986).

In addition, because expenence has shown that enforcement delay can effectively become
a demal of access 1 the rapidly moving broadband information services arena, the rule would
requite resolution of complamts within 180 days. For the same reasons, it 1s assumed that the
Enforcement Burcau would make morcl ficquent use of the accclerated docket process to resolve

cases of enforcement of the ISP access rule.
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BroadNet

STV I T LI P

The BroadNet Alliance

1211 Connercticot Avenue, NW
Suite 608
Wachington. DC 20036 ‘
202.496.1000
www broadnctallinace.org

FILED ELECTRONICALLY

September 3, 2003

Ms Marlene H Dortch

Secretary
Federa] Commumnicatons Comnussion

445 12 Styeet, SW
Washington, DC 20554

Re: CC Docket No. 02-33 -~ Appropriate Framework for Broadband Access to
the Internet over Wircline Facilities
Ex Parte Communication

Dear Ms Dorich.

Pursuant to Section 1 1206(a)(1) of the Commussion’s Rules, on behalf of The BroadNet
Alhance (BroadNet), 1 am filing this letter to FCC Chairman Michael K. Powell
clecuomcally on behalf of the BioadNet Alliance and other signatonies regarding the

above mentioned rulemaking

If there we any questions 1egarding this subnuission, please contact me at the above

number

Respectfully subsmitied,

Maura Corbeti

Executive Duector


http://iiadnclallinace.org

Scptember 3. 2003

The Honorable Michael K Powell
Charrman

Federal Communications Commission
The Porals

TW-A325

445 12" Street, S W

Washmgton. D C 20554

Dear Chairman Powell

The undersigned organizations, representing diverse interests that will be affected
by the Commussion’s decision n the Wireline Broadband proceeding, write to express
thewr umited support for a few central principles with which we all agree. We urge the
Comnussion to be guided by these prnciples in 1ts Wireline Broadband decision.

1. Diversity Among Broadband ISPs Is in the Public Interest

Today there 15 vizorous compelition and variety among Internet Service Providers
("1SPs™) offering high-speed Inicrmet access services over wireline broadband
nansnussion faciliies  I1SPs. whether independent or affibated with Incumbent Local
Exchange Carners (ILECs), compete with one another for retail customers, distinguishing
themselves on price, scryice quality, cuslomer service, features like spam protection,
content. privacy protection and other points. Such competition and diversity also
provides market-based asswance to e-commerce companies, that ISPs will not hinder
access 10 thair websites  Consumers may determine for themselves, for example, whether
io pay more for an ISP with better customer service, pay less for a service with more pop-
up ads. or what they want fiom among a huge variety of combmations of distinguishing
features and characiensucs that define the retail wireline broadband ISP market in a
enenteoion  Enabhing consumers to choose from among a large vanety of wireline
brouadband 1SPs provides a ticmendous benefit 1o consumer welfare and promotes the
next generation of invesiment and mnovation 1 new applications and services.

2. Current Commission Treatment of Wholesale Wireline Broadband
Transmission Services Nas Been a Success

According to the Commission’s most 1ecent data, the pumber of high-speed
asymmetrical digital subscnber ine ("ADSL™) arrangements m scrvice increased by 64
porcent i 2002, compared 1o 61 percent for cable modem service  Driving this growth mn
the use of wirelme breadband tunsmission are mnoz aive 1SPs, e-commerce companies,
and others providing consumers with a 1reason to want broadband service by providing
conient. appheations. and other fearures capitalizing on the capabihiies of broadband.



All of tns progress has occuned under the Commussion’s current regulatory
fiamework for wneline breadband vansmission services. To the extent that ILECs argue
that progress could be gicater. they have failed to demornstrate any causative connection
with current regulanions And cven 1if they could, we would urge the Commission to
censider with the help of imtercsted pariies ways of addressing any specific negative
ympact shown without dismanthng the very framework that has made internet access a

reality for millions of American consumers.

3. The Commission Should Continue to Reguire Non-Discriminatory Access
10 lLEC Wircline Broadband Transmission Services

In light of the sigmficant pubhe inierest benefits of diversity among wireline
broadband 1SPs and the absence of any demonstrated harm to the public interest caused
by current 1egulatons, the Commnussion should prescrve non-discriminatory access 10
JLEC wicline broadband tansmmssion services  Permitting ILECs to discriminate in
favor of affiliated or preferred ISPs would harm competition and consumer welfare by

reducing ISP diversity

Under cunrent 1cgulations, all 1SPs are able to obtain wireline broadband
transmission services fiom 1_ECs on non-discriminatory rates, {erms, and conditions.
Without this t1ansmission, 1SPs would be virtually unable to provide competitive high-
speed Internet access scrvice 1o the mass market. Non-discnminatory rates, terms and
conditions for transmission service cnable 1SPs to distinguish their retail products as they
see fit. Legahzed discriminavon in favor of ILEC-preferred 1SPs would result in non-
preferied ISPs facing an msurimeuntable competmve disadvantage and being driven from
the marketplace unul there 1s but ene 1SP rematning on an ILEC’s wireline broadband
platforni in cach ILEC service atea This result would disserve the public interest.

For these reasons, we utge the Commission 1o preserve ISP competition and
consumer choice i wirehne bioadband services by maintaining rules designed 1o ensure
that ILECs provide nondiscrimimatory access to wireline broadband uansmussion services

under Title 11 of the Commumnicatiens Act

Sincerely,

Maura Corbett, Executive Duector, The Broadnet Alliance

Russell Frisby. Picsident. Competitive Telecommunications Association (CompTel)
Andy Schwarizmian. Piesident & CEO, Media Access Project (MAP)

Kaien Kerrigan, Chairman. Small Business Survival Committee (SBSC)

Mark Uincapher. Semior Vice President & Counsel, Information Technology

Association of America (ITAA)



David Bergmann, Chair. National Association of State Utility Consumer Advocates

(NASUCA)
Amy Wolverion, Associate Legal Counsel, The Campaign Legal Center:

Steven Tephiz, Viee President and Associate Gencral Counsel, AOL Time Warner

Frank Simone, Government AfTairs Director, AT&T

Rick Jorgensen, President und General Partner, Cellular XL Associates

Dave Baker. Vice President, Law & Public Policy, Earthlink

Pete Mamias. Semor Vice President, Carner Relations & Regulatory, El Paso Global

Networks
Richard Wiitt, Senior Counsel, Director of Internet and Data Markets, MCI

Tohn Sumpter, Vice President, Regulatory and Human Resources, PacWest

Biian Chaiken, Executive VP, Legal Affairs, Supra Telecom

Ce Commssioner Kathleen Aberathy
Commussioner lonathan Adelstein
Commussioner Michael Copps
Commussioner Kevin Martin
Brvan Tramont. Chief of Staff
Matthew Bnll, Scror Legal Adviser
Lisa Zama. Senior Legal Adviser

Tessica Rosenworcel. Competition and Umversa) Service Adviser

Dan Gonzalez. Sentor Legal Adviser



